David A, Paterson
Gaovarnor

Bryce Friedman, Esq.

Simpson Thacher & Bartlett LLP

425 Lexington Avenue
New York, New York 10017

George Tsougarakis, Esq.
Hughes Hubbard & Reed LLP
One Battery Park Plaza

New York, New York 10004-1482

Re:  Application for Approval of Acquisition of Control of Presidential Life

STATE OF NEW YORK
INSURANCE DEPARTMENT
25 BEAVER STREET
NEW YORK, NEW YORK 10004

James J. Wrynn
Superintendent

Insurance Company (“Presidential”) by Kurz Family Foundation. Lid. (the “Foundation™)

Dear Messrs. Friedman and Tsougarakis:

I'write in connection with the July 7, 2009 letter from Supervising Attorney Michael Campanelli
to Andrew Ross, Esq. (“July 7 Letter”) (copy attached) regarding the above-referenced application,
which seeks approval from the New York Superintendent of Insurance (“Superintendent”) for the
Foundation to acquire control of Presidential, and was submitted to the New York State Insurance
Department (the “Department”) under cover letter dated March 17, 2009 and supplemented with

additional information on April 16, 2009 and June 18, 2009 (the “Application™).

The July 7 Letter advised that the Application was approved subject to the conditions and
limitations set forth in the letter. With regard to trustworthiness of the acquiring person or any of its
officers or directors, a factor that Insurance Law § 1506(b)(2) requires to be considered, the July 7 Letter

states the following:

Trustworthiness: A preliminary review of the biographical affidavits of the officers and
directors of the Applicant revealed nothing regarding the backgrounds of such individuals
that would indicate untrustworthiness, at least at first glance. The biographical affidavits
submitted have been forwarded to the Albany office of the Department’s Consumer

Services Bureau for further investigation.

Moreover,

if after full review the

Superintendent finds one or more of the Applicant’s officers or directors to be
untrustworthy, the Applicant has agreed to either promptly remove the officer or seek the

removal of the director, or otherwise to relinquish control of Presidential.
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In a separate letter also dated July 7, 2009, from Mr. Campanelli to Robert Sullivan, Esq. (copy
attached). the Department confirmed that, upon acquisition of control of Presidential by the Foundation.
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ot Kurz would continue to have control over Presidential within the meaning of Insurance Law
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As you know, since the issuance of the July 7 Letter, the Department has become aware of
certain allegations of misconduct by the Foundation and Mr. Kurz that bear upon their trustworthiness
within the meaning of Insurance Law § 1506. Following a thorough investigation of these allegations,
the Department has concluded that both the Foundation and Mr. Kurz have engaged in untrustworthy
conduct that renders them unsuitable to serve as controlling persons of Presidential. This conclusion is
based upon the following findings:

L. Presidential incorporated on May 19, 1965 under the laws of the State of New
York, and commenced business on October 20, 1966.

2. Presidential obtained licenses to conduct life, annuity and A&H insurance
business in 49 states and the District of Columbia.

3. Presidential is a stock life insurance company and a wholly-owned subsidiary of
Presidential Life Corporation (“PLC™), a Delaware-domiciled, publicly owned insurance

holding company formed in 1970 for the purpose of acquiring Presidential.
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4, From 1995 to 2002 Herbert Kurz served as the Chief Executive Officer and
Chairman of the Board of Presidential.

5. From 2003 to 2008 Herbert Kurz served as the Chairman of the Board of
Presidential,
6. The group health insurance plans of Presidential (the “Group Health Plans™)

provided that employees must be full-time employees of the Group (as defined in the
group health plan documents) to be eligible for health insurance coverage.

7. Ellen Kurz is the daughter of Herbert Kurz.
8. Ellen Kurz submitted a Member Enrollment and Physicians Selection Form dated

December 18. 1996 (the 1996 Enrollment Form™) requesting her enrollment in the
Group Health Plan of Presidential.

9. Ellen Kurz stated in the Kurz Enrollment Form that she had been a full-time
employee of Presidential since June 26, 1981.

10. Ellen Kurz stated in the Kurz Enrollment Form that she worked as an
Administrative Assistant in Marketing.

1. Ellen Kurz stated in the Kurz Enrollment Form that she worked an average of
thirty-five hours per week at Presidential.
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12. Ellen Kurz, on the Kurz Enroliment Form, affirmed that she was eligible for
health insurance coverage and that all of the information provided was full, complete and
true to the best of her knowledge.
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13 Fllen Kurz was not an employee of Presidential when she submitted the Kurz
Enrollment Form.
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! E 1 Kurz was not eligible for health insurance coverage under the Group Health
1 she submitted the Kurz Enrollment Form.
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I5. Ellen Kurz sought the enrollment of Tom Cosgrove, her husband, and Tommy
Cosgrove, her child, as eligible dependents under the Group Health Plan.

16, Tom Cosgrove and Tommy Cosgrove were not eligible dependents under the
Group Health Plan.

7. On or about October 6, 1997, Ellen Kurz requested the enrollment of her
daughter, Sophie Cosgrove, as a child dependent under the Group Health Plan.

18.  Sophie Cosgrove was not an eligible child dependent under the Group Health
Plan.
19, Ellen Kurz, Tom Cosgrove, Tommy Cosgrove, and Sophie Cosgrove obtained

health insurance benefits under the Group Health Insurance Plans until Presidential
terminated coverage on December 31, 2009,

20.  Ellen Fanning is the personal caregiver to Herbert Kurz’s wife, Edythe Kurz.

21. Ellen Fanning submitted a New York Enrollment Form dated December 15, 2008
(the “Fanning Enrollment Form™) requesting her enrollment in the Group Health Plan of
Presidential.

22. Ellen Fanning stated in the Fanning Enrollment Form that she had been a full-
time employee of Presidential since December 2, 2008.

23, Ellen Fanning stated in the Fanning Enrollment Form that she worked in a non-
management position.

24, Ellen Fanning stated in the Fanning Enrollment Form that she worked an average
of thirty-five hours per week at Presidential.

25. The Fanning Enrollment Form states that ““[a]ny person who knowingly and with’
intent to defraud any insurance company or other person files an application for insurance
or statement of claim containing any materially false information or conceals for the
purpose of misleading, information concerning any fact material thereto, commits a
fraudulent insurance act, which is a crime and shall be subject to a civil penalty not to
exceed five thousand dollars and the stated value of the claim for each such violation.”

26. Ellen Fanning was not an employee of Presidential when she submitted the
Fanning Enrollment Form.
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Fllen Fanning was not eligible for health insurance coverase under the

1e
Health Plans when she submitied the Fanning Enr I ment Form.




28. Ellen Fanning obtained health insurance benefits under the G Group Health
Insurance Plans until Presidential terminated coverage on December 31, 2009,

29, Mohamed Kinawisayed is a friend and colleague of Herbert Kurz.
30. Mohamed Kinawisayed submitted a Member Enrollment Form dated June 9, 2004

(the “Kinawisayed Enrollment Form™) requesting enrollment in the Group Health Plan of
Presidential.

31. Mohamed Kinawisayed stated in the Kinawisayed Enrollment Form that he had
been a fuli-time employee of Presidential since May 9, 2004.

32. Mohamed Kinawisayed stated in the Kinawisayed Enrollment Form that he
orked in a non-management position.

33. Mohamed Kinawisayed stated in the Kinawisayed Enrollment Form that he
worked an average of 35 hours per weelk at Presidential.

34, The Kinawisayed Enrollment Form states that “[a]ny person who knowingly and
with intent to defraud any insurance company or other person files an application for
insurance or statement of claim containing any materially false information concerning
any fact material thereto, commits a fraudulent act, which is a crime and subjects such
person to criminal and civil penalties.”

35, Mohamed Kinawisayed was not an employee of Presidential when he submitted
the Kinawisayed Enrollment Form.

36.  Mohamed Kinawisayed was not eligible for health insurance coverage under the
Group Health Plans when he submitted the Kinawisayed Enrollment Form.

37.  Mohamed Kinawisayed obtained health insurance benefits under the Group
Health Insurance Plans until Presidential terminated coverage on December 31, 2009.

38, Presidential advised Herbert Kurz that the medical premium due from Presidential
to its health insurance carrier for 2009 increased by $37.382.85 due to the enrollment of
Ellen Kurz, Ellen Fanning, and Mohamed Kinawisayed under the 2009 Group Health
Plan.

39. Presidential advised Herbert Kurz that the medical premium due from Presidential
o its health insurance carrier for 2008 increased by $28.646.60 due to the enrollment of
llen Kurz, Ellen Fanning, and Mohamed Kinawisayed under the 2008 Group Health
lan.
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40. Herbert Kurz wrote a check dated December 9, 2009 in the amount of $37.382.85
made payable to Presidential to reimburse Presidential for the increased premium for

policy vear 2009
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41. Herbert Kurz wrote a check dated April 1, 2009 in the amount of $28.646.60
made payable to Presidential to reimburse it for the increased premium for policy year
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42, The Foundation is a Delaware not-for-profit corporation.

43. The Foundation was established as a § 501(3)(¢c) organization under the Internal
3 FRF o
Revenue Code of 1986 (the “IRC™).

44, Herbert Kurz established the Foundation.

45, Herbert Kurz gifted to the Foundation the majority of its assets through gifts of
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46, Herbert Kurz has been a director of the Foundation since 1986,

47. Herbert Kurz has been responsible and in charge of the day-to-day affairs of the
Foundation since 1986.

48. Since 1996, Ellen Kurz has served as a Director of the Foundation.
49, Since 2006, Tom Cosgrove has served as a Director of the Foundation.

50. Tom Cosgrove and Ellen Kurz accepted health insurance benefits from
Presidential for which they were not eligible while serving on the Board of the
Foundation.

51 The Foundation made expenditures inconsistent with its status as a § 501(3)(c)
organization and the IRC.

52 The Foundation paid excessive fees to its Directors, some of whom are members
of Herbert Kurz’s immediate family.

53. In 2006, the Foundation reported to the Internal Revenue Service (the *“IRS™) that
it paid $20,000 in consulting fees to Ronnie Farley.

54 Ronnie Farley is the girlfriend of Alex Ewen, a relative of Herbert Kurz.

55, In 2007, the Foundation reported to the IRS that it paid a total of $54.285 in
consulting fees to Ronnie Farley. Alex Ewen, Claudia Grannelli, Beth Counts,
Christopher Lafontant, and Henry Foner.

56 After 2007, the Foundation continued to report to the IRS that it paid consulting
fees to various individuals, including Lewis Wexler, a friend of Herbert Kurz and Board
member of the Foundation, and Thomas Cosgrove, Ellen Kurz’s husband (or ex-husband)
and former Board member of the Foundation.
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58.  The Foundation has been unable to explain or document what, if any, services the
consuliants provide to the Foundation.

59, The Foundation made numerous tuition pay 'iciiii% on behalf of v ‘ﬁ*f‘%@as individuals
connected to Herbert Kurz and categorized those tuition payments as charitable under the
IRC.

60, Members of the Board of Directors of the Foundation, including Ellen Kurz, used
American Express Cards issued to the Foundation to charge personal meals and other
personal expenses to the Foundation.

61, Herbert Kurz and Edythe Kurz used Foundation assets to pay for personal medical
providers.

62. Herbert Kurz and Edythe Kurz used Foundation assets to pay for the services of

Ellen Fanning, Edythe Kurz’s personal caregiver,
63.  Herbert Kurz used Foundation assets to pay a housekeeper.

64.  Members of the Board of the Foundation used Foundation assets to pay for
personal travel expenses.

65. [n 2006, Herbert Kurz requested that an employee of Presidential, Charles Synder,
a Certified Public Accountant, sign the Foundation’s tax return.

66. In 2007, Herbert Kurz again requested that Charles Synder sign the Foundation’s
tax return.

67.  Charles Synder requested documents from Herbert Kurz in connection with his
signing of the Foundation’s tax returns and Herbert Kurz failed to provide many of the
requested documents.

08. Herbert Kurz did not seek approval from Presidential to have its employee assist

him with the filing of the Foundation’s tax returns.

Accordingly. you are hereby advised that the application of the Kurz Family Foundation, Ltd. for
acquisition of control of Presidential is disapproved. In addition, Mr. Herbert Kurz may no longer serve
as an officer, director, or controiling person of Presidential.

In accordance with Insurance Law § 1506, you may request a hearing on the disapproval of the

Application and the removal of Mr. Kuwrz as an officer, director, and/or controlling person of
Presidential. Such request must be submitted to the undersigned in writing within 10 days of the date of

this letter,
Very truly yours,

Wit 2
Martha A. Lees
Deputy Superintendent and General Counsel
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Mr. Donald Barnes
Pregident and Chief Executive

Presidential Life Insurance Company
69 Lydecker Street
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Nyack, New York 10960




Kermitt J. Brooks
Acting Superintendent

David A. Paterson
Governor

July 7, 2009

Andrew Ross, Esq.

Montalbano, Condon & Frank, P.C.
67 North Main Street, Third Floor
New City, New York 10956

Re:  Application for Approval of Acquisition of Control of Presidential Life
Insurance Company (“Presidential”) by Kurz Family Foundation, Ltd. (“the Applicant™)

Dear Mr. Ross:

I write regarding the above-referenced application, which seeks approval from the New York
_ uperintendent of Insurance (“Superintendent”) to acquire control of Presidential, which was submitted
to the New York Insurance Department under cover letter dated March 17, 2009 and supplemented with
additional information on April 16, 2009 and June 18, 2009 (the “Application™). ’

A. Factual Background

Applicant is a not-for-profit corporation that has been recognized as a private foundation by the
Internal Revenue Service under Section 501(c)(3) of the Internal Revenue Code of 1986 (as amended).
Applicant is primarily engaged in providing funding for charitable and educational purposes.
Presidential is a direct, wholly-owned subsidiary of Presidential Life Corporation (“PLFE”).

According to the Application, Applicant has already acquired control of Presidential through the
receipt of 5,364,371 shares of common stock of PLFE as a charitable donation from Herbert Kurz to the
Applicant on October 28, 2008 (the “2008 Gift”). The 2008 Gift represented approximately 18.1% of
the issued and outstanding PLFE common stock. Prior to the 2008 Gift, Applicant directly owned less
than 2.7% of the issued and outstanding PLFE common stock. Applicant currently owns 6,164.981
sharcs of PLFE common stock, which constitutes approximately 20.8% of the issued and outstanding
PLFE common stock.

In connection with the 2008 Gift, Applicant was supposed to submit an application for
acquisition of control to the Superintendent prior to October 28, 2008. The Application, however. was
2t filed until March 17, 2009.

hito/fvaww . ins state nv.us




Andrew Ross, Esg.
July 7, 2009
Page 2 of 4

Legal Analysis

The Applieation was filed pursuant to Insurance Law § 1506 and Department Regulation 52,
Insurance Law §1506(a) provides: ' ‘

(a) No person, other than an authorized insurer, shall acquire control of any domestic insurer,
whether by purchase of its securities or otherwise, unless:

(H it gives twenty days’ written notice to the insurer; or such shorter period of notice as
the superintendent permits, of its intention to acquire control, and

(2) it receives the superintendent’s prior approval.

Because the Applicant is not an authorized insurer as defined by Insurance Law § 107(a)(10), it cannot
acquire control of Presidential, a New York domestic insurer, without the Superintendent’s prior

approval.

Insurance Law § 1506(b) gunides the Superintendent’s inquiry into whether to grant such
approval by providing an exclusive list of factors to be considered. That provision reads, in pertinent

part, as follows:
(b) ...Only the following factors may be considered in making such determination:
g t’l (1) the financial condition of the acquiring person and the insurer:
(2)  the trustworthiness of the acquiring person or any of its officers or directors;
(3) aplan for the proper and effeétive conduct of the insurer’s operations;

(4) the source of the funds or assets for the acquisition;

(5) the fairness of any exchange of shares, assets, cash or other consideration for the
shares or assets to be received;

(6)  whether the effect of the acquisition may be substantially to lessen competition in
any line of commerce in insurance or to tend to create a monopoly therein; and

(7)  whether the acquisition is likely to be hazardous or prejudicial to the insurer’s
policyholders or shareholders.

Section 80-1.6 of Regulation 52 similarly sets forth information that an applicant must furnish to
the Superintendent when applying for approval of an acquisition of control. The information required
includes the identity and background of the applicant; financial statements for the domestic insurer and
the applicant; a description of the nature, source, and amount of consideration to be used in effecting the

"quisition; and a description of the applicant’s objectives in acquiring control.

.
i

htto/fvew ins state ny.




Andrew Réss ESQ
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Up@g considering the factors set forth in Insurance Law § 1506(b), in izgh‘i of the répresentations
contained in the Application and its supporting submissions, and in reliance upon the truth of these
i‘&?f@ﬂ%ﬂiﬂﬁ@ﬁ& the Superintendent concludes that the statutory factors, on balance, weigh in favor of
approving, the acquisition of control. The Superintendent’s findings as to each of the applicable factors

are set forth below:

Financial Condition: The Superintendent, through Department staff, has reviewed the respective
financial conditions of the Applicant and of Presidential and has found no patent conditions that
themselves would seemingly predude approval of the acquisition.

rustworthiness: A preliminary review of the biographical affidavits of the officers and
dxrectors of the Applicant revealed nothing regarding the backgrounds of such individuals that would .
indicate untrustworthiness, at least at first glance. The biographical affidavits submitted have been
forwarded to the Albany office of the Department’s Consumer Services Bureau for further investigation.
Moreover, if after full review the Superintendent finds one or more of the Applicant’s officers or
directors to be untrustworthy, the Applicant has agreed to either promptly remove the officer or seek the
removal of the director, or otherwme to relinquish control of Presidential. :

Plan of Operations: By letter dated June 18, 2009, Applicant stated that it does not intend to
revise Presidential’s Plan of Operations. In the event that Applicant, at some time in the future, desires
to change Presidential’s operations, Applicant will notxf‘y the Superintendent before it takes any action

towards such change.

. - Source of Funds for Acquisition:  Acquisition of control was effected on October 28, 2008,
when the Applicant received a charitable donation of 5,364,371 shares of PLFE common stock from Mr.
Kurz, which represented approximately 18.1% of the issued and outstandmg PLFE common stock.

Effect on Competition: Based on the information available, the Superintendent has no
reason to believe that the acquisition will have an adverse effect on competition. Applicant does not
currently own or control any other insurance company, and therefore, the Acquisition of Control will not
result in any market share increase for any line of business in New York or any other state.

Potential Hazard to Policyholders: To ensure that Presidential’s policyholders are protected,
the Applicant has agreed that, if after full review any of Applicant’s officers or directors is found to be
untrustworthy, the Applicant will either promptly remove the officer or seek removal of the director, or
otherwise relinquish control of Presidential.

Based upon the Application and documents furnished in connection therewith, and in reliance
upon the facts and representations contained therein, the Superintendent concludes that the above factors
weigh in favor of the acquisitisn For that reason, because thc acquisition is consisteni with
Departmental policy, and in view of the fact that the Application satisfies the requirements of Regulation
52. the Applicant’s acquisition of control of Presidential is hereby approved, although it is noted that the
Application should have been made prior to the 2008 Gift.
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Sincerely,

Sttt Qi

Michael Campanelli
Supervising Attorney

cc:  Presidential Life Insurance Company
Kurz Family Foundation, Ltd.
Herbert Kurz
Kermitt J. Brooks
Robert H. Easton
Martin Schwartzman
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STATE OF NEW YORK
INSURANCE DEPARTMENT
25 BEAVER STREET
NEW YORK, NEW YORK 10004

s iod A T3md T
David A Palerson
A b

Governor

July 7, 2009

Robert Sullivan, Esq.

Skadden, Arps, Slate, Meagher & Flom LLP
Four Times Square

New York. NY 10036

Re: Confirmation that Herbert Kurz Continues to HavéControl
Orver Presidential Lite Insurance Company CPresidential™y

Dyear Mr. Sullivan

[ write in response to vour letter dated April 16, 2009 and accompanying materials (the
“‘i'”{c":c,iucsi:”“ seeking Department confirmation that Herbert Kurz continues to have “control” over
Presidential, a direct, wholly owned subsidiary of Presidential Lite Corporation ("PLFE”), within the
meaning of the New York Insurance Law. '

According to the Request, on October 28, 2008, Mr. Kurz made a charitable donation to the Kurz
Family Foundation of 5.364.371 shares of common stock of PLFE (the “2008 Gift”). The 2008 Gift
represented approximately 18.1% of the issued and outstanding PLFE common stock. Prior to the 2008
Gift. the Kurz Family Foundation directly owned less than 2.7% of the issued and outstanding PLIE
common stock. The Kurz Family Foundation currently owns 6,164,981 shares of PLFE common stock.
which constitutes approximately 20.8% of the issued and outstanding PLFE Common Stock.

Section 1501(a)2) of the New York meu"mc: Law defines “contrel” to mean “the possessio
direct or indirect of the power to direct or cause the direction of the management and policies of a
hdhw Thl@ti”h ?m mmcz*xhtp of otmg securities by mnbxuﬁ (except a commercial contract
The provision further states that “control shall be
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. own approximately 28.
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forth in the Request. the Department agrees that a determination
of control is appropriate. Although Mr. Kurz no longer directly owns 10% or more of the issued and
outstanding PLFE common stock, his power to direct or cause the direction of the management ¢
policies of PLFE and Presidential remains significant by virtue of the facts presented, and is greater than
that of a shareholder who merely owns 10% of the issued and outstanding PLFE common stock.
Accordingly, based on the foregoing facts and circumstances, the Department deems Mr. Kurz to have
control over Presidential within the meaning of Insurance Law § 1501(a)2). And given that status, Mr.
t5 with Article 15 of the Insurance Law.

Kurz must comply in all pertinent respec

Sincerely,

Michae! Campanelli
Supervising Attorney

Kermitt J. Brooks
Robert H. Easton
Martin Schwartziman
Michael Maftel
Herbert Kurz
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